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City of San Mateo

330 West 20th Avenue _
San Mateo, California 944031388

DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY OF SAN MATEO
AND
TRANSWESTERN HINES SAN MATEO, L.P,
RELATIVE TO THE DEVELOPMENT KNOWN AS
400-450 CONCAR

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is‘made and entered
intothis 16 _day of _Aupust 2010, by ahd between the CITY OF SAN MATEO, a
political subdivision of the State of California (the “City™), and TRANSWESTERN
HINES SAN MATEO, L.P., a Delaware limited parinership (“Developer™), pursuant to
the authority of sections 65864 through 65869.5 of the Government Code of the State of
California (the “Development Agreement Statutes™) and City Counell Resolution No.
120 (1990) (the “Development Agreement Resolution™),

RECITALS

A. To stlengthen the public planting, process, encourage prlvate participation in
comprehensive plarming and reduee the economic 1isk of development, the Legislature of
the State of California eriacted the Development Agneement Statutes, authorizing
municipalities to enter into development agreements in conneetion with the development
of real property within their jurisdiction with persons having a legal or equitable interest
in such real property.

B, The purpose of the DeVelopment Agleement Statutes is 'te aut’houﬁe

.....

fora peuod of years 1ega1dleba of intet venmg ohanges ih Iand use 1e_gulatwns

C. As authorized by Govetnment Code section 65865(c), the City has adopted the
Development Agresment Resolution establishing the procedures and requirements for the
consideration of development agreements within the City.

D, Developer owiis fee title to that cerfain real propeérty located at 450 Congcar Drive
{formetly known as 1830 South Delaware Street), 8an Mateo, California, and mote
particularly described in Exhibit A attached hereto (the *East Property™) and 400
‘Concar Drive (formerly known as 470 Concar Drive), San Mateo, California, and more
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particulatly described in Exhibit B attached heteto (the “West Property,” and together
with the East Property, the “Property”).

*B. The City and 1830 South Delaware, L.P,, a California limited partnetship
(“Original Developer™), entered into that certain Development Agreement dated
February 17, 2004, and recorded April 4, 2004, as Instrument No. 2004-062186 in the
Official Records of San Mateo County (the “Original Development Agreement”) in
connection with the City’s approval of Original Developer’s planning applications for the
construction of two new office buildings and related improvements on the Property
totaling 98,150 square feet (the “Original Project”),

F. On July 6,2005, the City Coungil of the City (the “City Council”) adopted the
San Mateo Rail Corridor Transit-Oriented Development Plan (the “Corridor Plan™), a
plan formulated with the express goal of pursuing transii-oriented development within the
transportation corridor along the Caltrain right-of-way. The Corridor Plan permits
greater densities and higher building heights than were permitted at the time the Original
Development Agteement became effective.

G. On May 7, 2007, the City Council adopted an ordinance amending the City’s
zoning regulations by establishing a transit-oriented development district (the “TOD
District”) in which all uses must be consistent with the development standards, policies
and-guidelines specified in the Corridor Plan, and by tezoning those properties (including
the Property) designated as Transit Oriented Development in the Cottidor Plan.

H, Developer purchased the Property in 2008 and acquired Original Developer’s
rights, and assumed Original Developer’s obligations, under the Original Development
Agreement; which assignment and assumption was approved by the City pursuant to that
certain consent dated June 16, 2008, and recorded June 20, 2008, as Instrument No.
2008-071775 in the original records of San Mateo County.

I. Developer desires to modify the Original Project to provide the transit-oriented
development and high-density office use encouraged and permitted by the General Plan,
the Corridor Plan and the TOD District, and to that end has filed Planning Application
No. 09-009 with the City (the “Planning Application”) to construct a new 190,440 -
squate foot office building and related improvements (“Building East”) on the East
Property and a new 86,027 square foot office building and related improvements
(“Building West”) on the West Propetty. : Building East and Building West are
collectively referred to hereafter as the “Project.”

I Developer und Original Developer have developed or contributed to, or have
committed on the terms and conditions set forth in this Agreement to develop or
contribute to, significant public infrastructure improvements and other public benefits in
excess of what Developer and Original Developer could otherwise be legally required to
provide (the “Public Benefits™). Developer’s Public Benefit obligations under this
Agreement consist of the following, each as described in greater detail in Section 3.A
below: (1) demolition of the existing “pork chop” pedestrian island, construction of a
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new right turn lane and two new crosswalks, installation of new signal equipment and
installation and maintenance of pedestrian landscaping at the intersection of South
Delaware Street and Concar Drive, (2) construction and maintenance of safety and
acsthetic improvements within the Caltrans rights-of-way betwoen the Property and the
adjacent Highway 92 on- and off-ramps, (3) construction and maintenance of landscaping
and sidewalk improvements adjacent to the Property alongside Concar Drive and South
Delaware Street, (4) contributions to the City totaling $100,000 to fund two preliminary
engineeting studies (one for the 16th Avenue chaimel and one for the 19th Avenue
channel), and (5) a $93,400 coniribution to the City to impiement new bikeways. In
addition, pursuant to the Original Development Agreement, Original Developer has
completed the following Public Benefits: (X) construction of sidewalk and landscaping
improvements alongside Concar Drive between the Hayward Park Caltrain station and
Shell gas station and (Y) a $30,000 contribution to the City to study and form a
neighborhood transportation demand management association.

K. In exchange for the Public Benefits, Developer desires this Agreement with the
City to assure that Developer shall; at the time of application, be issued building petmits
and shall be entitled to proceed to construct and complete the Project and the Public
Benefits at any time within the Term (as defined in Section 1.B below), subject only to
the terims and conditions set forth in this Agreement. The City finds a substantial public
benefit in the completion of the Public Benefits and the other benefits set forth in this
Apreement, -

L. The City has determined that the Project is a development for which a
development agreement is appropriate, A development agreement will eliminate
uncertainty in the City’s land use planning for the Property, assure installation of
necessary improvements and mitigation appropriate to the development of the Project,
assure attainment of the maximum effective utilization of resources within the City at the
least economic cost to its citizens, secure public improvements and other amenities that
could not otherwise be obtained and otherwise achieve the goals and purposes for which -
the Development Agreement Resolution was enacted by the City.

M. The City has examined the environmental effects of the Project, the Public
Benefits and this Agreement in that cortain Negative Declaration prepared for the:
Planning Application pursuant to the California Environmental Quality Act (“CEQA™).
On July 12, 2010, by Resolution No. 97 {2010), the City Council reviewed and adopted
the Negative Declaration as adequate to assess the-environmental effects of the Project,
the Public Benefits and this Agreement. The terms and conditions of this Agreement are
consistent with and within the scope of the Negative Declaration. Because no further
discretionaty actions by the City are needed in order for Developer to construct and
complete the Project and the Public Benefits pursuant to the terms and conditions of {his

- Agreement, no further eavironmental review or documentation will be required under .
CHQA. However, further environmental teview and documentation may be required
under CEQA in order for the City to approve future changes or additions to the Project or
the Public Benefits.
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N. After condueting duly noticed public heatings on June 8 and June 22, 2010, the
Planining Commission of the City reviewed, considered and recommended approval of (1)
the termination of the Original Development Agreement, (2) the execution of this
Agreement, and (3) the Site Plan and Architectural Review permits for the Project and
the Public Benefits and the Site Development permit for the Project,

0. After conducting a duly noticed public hearing on August 16, 2010, and after

independent review and consideration, the City Council approved (1) by Ordinance No,
(the “Enacting Ordinance”), the termination of the Original Development

Agreement and the execution of this Agreement, and (2) by Resolution No. 97 (2010),
the Site Plan and Architectural Review permits for the Project and the Public Benefits
and the Site Development permit for the Project. In-accordance with section 7 of the
Development Agreement Resolution, the City Council also found that the provisions of
this Agreement are consistent with the City’s General Plan, are compatible with the
requirements of the City’s zoning ordinance and provide substantial public benefits to
persons residing or owning property outside the boundaries of the Project, beyond the
exactions for public benefits required in the normal development review process under
federal, state or local law.

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth
and the foregoing recitals, which are incorporated herein by reference and made a part of
this Agreement, and for other good and valuable consideration, the receipt and adequacy
of which are hereby acknowledged, the City and Developer hereby agree as follows:

. ARTICLE 1
GENERAL PROVISIONS

A. City and State Laws. This Agreement is subject to app'licable.law pertaining to * -
development agreements, specifically the Development Agreement Resolution and the
Development Agreement Statutes. ‘

B. Term. The term of this Agreement (“Term”) shall commence upon the Effective
Date and shall expire as to each patt of the Project and Property as follows: (1) as to
Building East and the Rast Property, upon the sooner to occur of (a) eight yeats after the
Effective Date or (b) the completion of Building East and the Public Benefits therefor
(excluding Developer’s maintenance obligations described in Section 3.A(1) below), as
evidenced by the issuance of a certificate of occupaney or other final building approval

for Building East and writfen confirmation from the City that such Public Benefits have
been completed, which written confirmation shall not be unreasonably witbheld or
delayed, and (2) as to Building West and the West Property, upon the sooner to ocour of
(a) eight years after the Effective Date or (b) the completion of Building West and the

© Public Benefits therefor (excluding Developer’s maintenance obligations described in

Section 3.A(1) below), as evidenced by the issuance of a certificate of occupancy or other

final building approval for Building West and written confirmation from the City that

" such Public Benefits have been completed, which written confirmation shall not be

. unreasonably withheld or delayed, All Site Plan and Architectural Review permits, Site
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Development permits, use permits-and-other land use pelmlts and approvals for the
Project and the Public Benefits shall be effective and valid for the duration of the Term,

C. Development of Property. The City approves and consents to the development of
the Property and to the construction of the Project at any time during the Term, but only
on the condition that:

1. Developer complies with all conditions of approval of the Planning
Application (“Conditions of Appreval”); and

2. Developer complies with its obligations with respect to Public Benefits.

D. Vested Rights, Developer shall have the vested right to develop the Property, and
consiruct the Project and the Public Benefits, in accordance with the Planning
Application, the Conditions of Approval, the terms of this Agreement and the Existing
City Laws (as defined in Section 3.B(2) below). Without limiting the foregoing,
Developer shall have the right to apply for and receive separate building permits for
Building East and Building West.

E. Police Powers. Except as otharwme provided in this Agreement, the City reserves
its police powers unto itself.

~ ARTICLE 2
DEFINITIONS

A. “Effective Date” means the later of (1) the date the Enacting Ordinance takes
effect pursuant to the City’s ordinances and charter or (2) if the Enacting Ordinance is
subject to a valid refetendum proceeding pursuant to Elections Code §§ 3500 et seq,, the
date the Enacting Ordinance is uphcld pursuant to such referendum proceeding.

B. “Execution Date” means the date specified in the preamble of this Agreement.

C. “General Plan” means the General Plan for the City, titled “General Plan”,
adopted by the City Council on January 13 1997, and subscqut,ntly amended, as in effect
on the Execution Date.

D, “Murtgage” means (1) any morigage or deed of trust ar other transaction in
which the Property, ot a portion thereof or a direct or indirect ownership or other interest
therein, or any improvements thereon, is conveyed or pledged as security, or (2) a sale
and Jeaseback arrangement iri which the Property, or a portion thereof, or any
improvements theteon, is sold and leased back concurrently therewith, -

E. “Mortgagee” means any holder of a beneficial interest (or the owner and landlord
in the case of any sale and leaseback arrangerment) under a Mortgage. :
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F. “Processing Fees” means all application, processing-and inspection fees imposed
by a public entity that (1) are payable in connection with an application for a permit or
~ approval, (2) apply generally to similar private projects or works within the City, and (3)
. cover only the estitnated actual processing and inspection costs of such public entity in
connection with such application.

ARTICLX: 3
OBLIGATIONS OF DEVELOPER AND CITY

A. Obligations of Develgper.

1. Public Benefits.

a, Developer shall, subject to the terms and conditions of this Agreement,
complete the Public Benefits for Building East or Building West, as the case may be,
within the time periods-set forth below. With respect to the Public Benefits, the City
agrees that it will cooperate with Developer and use reasonable best efforts to obtain any
non-City governmental approvals. The City will be the applicant for any California
Department of Transportation (“Caltrans™) encroachment permits and other approvals
and shall use reasonable best efforts to apply for Caltrans approvals having a term of at
least two years and to apply for any extensions to such approvals that may be necessary
in order o allow Developer to construct the Public Benefits within the time periods set
forth below. Developer shall be solely respousible for the preparation and submittal of
all drawings, specifications and other materials required in connection with any such
application, and shall pay all design, engineering and other costs and fees related thereto,
In the event the Public Benefits for Building Jast or Building West must be modified or -
redesigned to obtain or satisfy any non-City approval, the City and Developer agree to
make reasonable modifications provided the overall design intent is generally maintained
and the costs of such Public Benefits are not substantially increased. The term
“gomplete”, as used throughout this Agresment with respect to the Public Benefits, shall
mean substantially and, if applicable, functionally complete to the reasonable satisfaction
of the City’s Public Works Director or his or her designee. -

b. Building West. "The Public Benefits for Building West ate as follows:

1. West Property Neighbothood Safety and Aesthetic Improvements,

Within the applicable time period set forth in this paragraph and subject to obtaining the
requisite Caltrans approvals, Developer shall construct the “West Property
Neighborhood Safety and Aesthetic Improvements” within the Caltrans right-of-way
between the West Property and the adjacent nghway 92 on-ramp in accordance with the
drawing and notes attached hereto as Exhibit D, in the area delineated on Exhibit D-West
attached hereto, The City shall apply for all Caltrans permits and other approvals
necessary for Developer 10 construct the West Property Neighborhood Safety and
-Aesthetic Improvements, Developer shall commence construction of the West Property
Neighborhood Safety and Aesthetic Improvements within 18 months after the Jater to
-oceur of (1) the date upor which Developer receives a building permit for Building West
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and (17) the date upon which the City obtains such Caltrans approvals. If the City has not
obtained such Caltrans approvals within 12 months after Developer receives a building
permit for Building West, then the in-lieu contribution provisions set forth in Section

3.A(1)(e) below shall apply.

ii. Maintenance of West Property Neighbtorhood Safety and Aesthetic
Improvements. Prior to Developer commencing construction of the West Property
Neighborhood Safety and Aesthetic Improvements, Developer shall enter into an
agreement with the City, in form and substance masonably acceptable to both parties, and
the City shall enter into an agreement with Caltrans, in form and substance reasonably
acceptable to both parties, for the maintenance of Zone 1 by Developer (as indicated on
Exhibit D and Exhibit D-West attached hereto) of the West Property Neighborhood
Safety and Aesthetic Improvements. The maintenance agreement between Developer
and the City shall provide that if Developer fails to maintain the West Property
Neighborhood Safety and Aesthetic Improvements in accordance with the maintenance -
standards set forth therein, then the City may assume responsibility for such maintenance
~ cbligations and Developer shall reimburse the City for all out-of-pocket costs incurred by
the City directly in connection therewith,

iii, West Property Landscaping and Sidewalk Improvements. Within 18
months after Developer receives a building permit for Building West, Developer shall
‘commence construction of landscaping and sidewalk improvements adjacent to the West
Property alongside Concar Drive in accordance with the drawing and notes attached
hereto as Exhibit B-West (the “West Property Landscaping and Sidewalk
Improvements”), Developer shall provide to the Cily a commercially reasonable, two- -
year warranty that warrants the plants comprising a portion of the West Property -
Landscaping and Sidewalk Improvements to be in healthy condition when installed.

iv, Maintenance of West Property Landscaping and Sidewalk
Improvements, Priot to Developer commencing construction of the West Property
Landscaping and Sidewalk Improvements, Developer shall entet inte an agreement with
the City, in form and substance reasonably acceptable to both parties, for the maintenance
by Developer of the West Property Landscaping and Sidewalk Improvements in the
Jocations noted on Exhibit E-West attached hereto.-

v. West Property Bikeway Improvement Contribution. Within ten
business days after Developer receives a building petmit for Building West, Developer

shall contribute $45,000 to the City to be applied toward the implementation of new
bikeways in the vicinity of the Project consistent with the City’s adopted bicycle master
plan;

vi. West Pmpem{ Preliminary Enginegting Study Contributions,
Deve]opea shall contribute $30,000 in the agglegate to the City pursuant to Section

JAD() below.,
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¢. Building East. The Public Benefits for Building East are as follows:

1, East Property Neighborhood Safety and Aesthetic Improvements,
Within the applicable time petiod set forth in this paragraph and subject 1o obtaining the

requisite Caltrans approvals, Developer shall construct the “Bast Property
Neighborhood Safety and Acsthetic Improvements” within the Caltrans rights-of-way
between the East Property and the adjacent Highway 92 off-ramp, and between such off-
ramp and the Highway 92 on-ramp, in accordance with the drawing and notes attached -
hereto as Exhibit D, in the aren delineated on Exhibit D-East attached hereto. The City
shall apply fot all Calirans permits and other approvals necessary for Developer to
construct the East Property Neighborhood Safety and Aesthetic Improvements.”
Developer shall commence construction of the East Property Neighborhood Safety and
Aesthetic Improvements within 18 months after the later to ocour of (I) the date upon
which Developet teceives a building permit for Building East and (IT) the date upon
which the City obtains such Caltrans approvals. If the Clty has not obtained such
Caltrans approvals within 12 months after Developer receives a building permit for
Building East, then the.in-lieu contribution provisions set forth in Section 3.A(1)(e)
below shall apply.

ii. Maintenance of East Properiy Neighborhood Safety and Aesthetic
Improyvements. Prior to Developer commencing construction of the East Property
Neighborhood Safety and Aesthetic Improvements, Developer shall enter into an
agreement with the City, in form and substance reasonably acceptable to both parties, and
the City shall enter into an agreement with Caltrans, in form and substance reasonably
acceptable to both parties, for the maintenance of Zone 1 (as indicated on Exhibit D and
Exhibit D-East attached hereta) of the East Property Neighborhood Safety and Aesthstic
Improvements by Developer. The maintenance agreement between Developer and the
City shall provide that if Developer fails to maintain the East Propotty Neighborhood
Safety and Aesthetic Improvements in accordance with the maintenance standards set
forth therein, then the City may assume responsibility for such maintenance obligations
and Developm shal} reimburse the City for alt out-of-pocket costs incurred by the City
directly in cofinection therethh

iii, East PlOpGl’t}{ Lan&scaping and Sidewalk Improvemenis. Within the
applicable time petiod set forth in this paragraph and subject to obtaining the requisite -

Caltrans approvals, Developer shall construct landscaping and sidewalk improvements .
adjacent to the East Propert}f alongside South Delaware Street and Concat Drive in
accordance with the drawing and notes attached hereto as Exhibit E-East (the “East
Property Landscaping and Sidewalk Improvements™), The City shall apply for all
Caltrans permits and other approvals necessary for Developer to construct the East
Property Landscaping and Sidewalk Improvements. Developer shall commence
consfruction of the East Property Landscaping and Sidewalk Improvements within 18
months after the later to occur of (I) the date upon which Developer receives a building
permit for Building East and (If) the date upon which the City obiains such Caltrans
approvals. If the City has not obtained such Caltrans approvals within 12 months after .
Developer receives a bulldlng permit for Building East, then Developer shall commence
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construction of that portion of the East Property Landscaping and Sidewalk
Improvements for which Caltrans approvals are not required within 18 months afier such
12-month period has elapsed. Developer shall provide to the Clty a commercially
reasonable, two-year warranty that warrants the plants comprmmg a portion of the East
Property Landscaping and Sidewalk Improvements to be in healthy condition when
installed.

iv. Maintenange of East Ploperty Landscaping and Sidewalk
Improvements. Prior to Developer commencing construction of the East Property

Landscaping and Sidewalk Improvements, Developer shall enter into an agreement with
the City, in form and substance reasonably acceptab]e to both parties, and, if applicable,
the City shall enter into an agresment with Caltrans, in form and substance reasonably
acceptable to both parties, fot the maintenance of the East Property Landscaping and
Sidewalk Improvements in the locations noted on Exhibit E-East attached hereto by
Developer,

v. East Property Bikeway Improvement Contribution, Within ten
business days after Developer receives a building permit for Building East, Developer
shall contribute $48,400 to the City to be applied toward the implementation of new
bikeways in the vicinity of the Project consistent with the City’s adapted bicycle master
plan,

vi, East Property Preliminary Engineering Study Contributions
Developen shall contribute $70,000 in the aggregate to the City pursuant to

Section 3.A(1)(d) below.

vil, Pedestrian Safety Project. Within the applicable time period set forth
in this paragraph and subject to obtaining the requisite Calirans approvals, Developer
shall (I) demolish the existing “pork chop” pedestrian island located at the southwest
cornet of the intersection of South Delaware Street and Concar Drive, (II) construct a
new right turn Jane and two new crosswalks at such intersection and (IIT} install new
signal equipment and pedestrian landscaping at such intersection (collectively, the
“Pedestrian Safety Project™), all in accordance with the drawing and notes attached
hereto as Exhibit F. The City shall apply for a Calirans encroachment permit and all
other Calirans approvals necessary for Developer to complete the Pedestrian Safety
Project. Developer shall comtmence construction of the Pedestrian Safety Project within
18 months after the later to ocour of (1) the date upon which Developer receives a-
building permit for Building East and (IT) the date upon which the City obtains such
Caltrans approvals, If the Clly Thas not obtained such Caltrans approvals within 12
months after Developet receives a building permit for Building East, then the in-lieu
contribution provisions set forth in Seetion 3.A(1)(e) below shall apply. If, pursuant to
said Section 3.A{1)(e), Developer elects to coniribute the in-lien contribution for the
Pedestrian Safety Project, then the City itself may complete, or allow to be completed,
the Pedestrian Safety Project provided that it is completed in accordance with the
drawing and notes attached hereto as Exhibit F. The foregoing condition shall survive
the expiration of this Agreement. The City acknowledges that the Pedesirian Safety
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Project, if constructed, will benefit other pending and future development projects in the
vicinity of the Project. Accordingly, the City agrees to use reasonable best effors to
condition its land use approvals of such other ptojects on prompt payment to the City of
their fair share of the estimated costs to complete the Pedestrian Safety Project, which
payments shall be applied by the City to promptly reimbutse Developer for such costs as -
and when they are incurred.

viii. Maintenance of Pedestrian Safety Project. Prior to Developer
commencing installation of the new pedestrian landscaping component of the Pedestrian
Safety Project, Developer and the City shall enter into an agreement, in form and
substance reasonably acceptable to both parties, and the City and Caltrans shall enter into
an agreement, in form and substance reasonably acceptable to both parties, for the
maintenance of such landscaping by Developer, '

d, Preliminary Engineering Studies. Developer shall contribute $100,000 in
the aggregate ($30,000 for Building West and $70,000 for Building East) to the City to
be applied fowatd the funding requirements for two preliminary engineering studies, one
for the 16th Avenue channel and one for the 19th Avenue channe! (the “Preliminary
Engineering Studies”). Portiorns of such contribution shall be made pro rata {i.e., 30%
for Building West and 70% for Building East) from time to time as and when, and in such
amounts as, the City incurs third-party, out-of-pocket costs directly in connection with
the Preliminary Englneering Studies; provided, however, that Developer shall not be
required to so contribute more than $50,000 in the aggregate (815,000 for Buiiding West
and $35,000 for Building East) during the first year after Developer receives the first
Contribution Notice (as hereinafter defined); and provided, further, that Developer shall
not be required to so contribute more than $30,000 in the aggregate ($15,000 for Building
West and $35,000 for Building East) during the second yoar after Developer receives the
first Contribution Notice, Subject to the foregoing limitations, Developer shall make
each such contribution within 30 days after Developer receives written notice (each, a
“Contribution Notice”) from the City of such incurted costs (which costs shall exclude
those for which a contribution was previously made by Developer pursuant to this
Seetion 3.A{1)(d), and which notice shall be accompanied by evidence of such costs
reasonably satisfactory to Developer, including copies of all related invoices, statements
of services or similar documentation), Tf the City has incurred jess than $100,000 of such
costs in the apgrogate by the end of the two-year period following Developer’s receipt of
the first Contribution Notice, the City shall so notify Developer in writing, and Developer
shall, within 30 days after receiving such notice, contribute the difference (30% thereof
for Building West and 70% theteof for Bullding East). Notwithstanding the foregoing, if
the City at any time prior to delivering the first Contribution Notice determines that the
Preliminary Engineering Studies are unnecessary ot undesirable, the City may elect to
requite Developer to contribute $100,000 ($30,000 for Building West.and $70,000 for
Building East) o the City to be applied toward the implementation of new bikeways in -
the vicinity of the Project consistent with the City’s adopted bicyele master plan, which
contribution shall be in lieu and satisfaction of Develaper’s obligation to contribute,
$100,000 toward the funding requirements for the Preliminary Engineering Studies and
shall be made within ten business days after Developer receives a building permit for
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Building West (with respect to such $30,000 in-liew contribution for Building West) or
ten business days after Developer receives a building permit for Building East (with
respect to such $70,000 in-lieu contribution for Building East).

e. Significant Delay in Obtaining Caltrans Permits. If the City has not
obtained the Caltrans permits and other approvals hecessary for Developer to consttuct

the West Property Neighbothood Safety and Aesthetic Improvements or the East
Property Neighborhood Safety and Aesthetic Improvements, as the case may be, within
12 months afier Developer receives a building permit for Building West or Building Hast,
s apphcable, then Developer or the City may, at any time thereafter with at least 90
days® prior written notice to the other party, elect to contribute (or fo require Developer to
contribute, if the City is the electing patty) the applicable amount below to the City in
lieu and satisfaction of Developer's obligation to construct such Public Benefit, Ifthe
City has not obtalned the Caltrans pormits and other approvals necessaty for Developer to
construct the Pedestrian Safety Project within 12 months after Developer receives a ‘
building permit for Building East, then Developer (in its sole and absolute discretion)
may, at any time thereafter with at least 90 days® prior written notice to the City, electto
contribute the applicable amount below to the City in lieu and satisfaction of Developer’s
obligation to construct the Pedestrian Safety Project. If the City has not obtained the
Caltrans approvals for any such Public Benefit within 36 months after Developer receives
a building permit for Building West or Building East, as applicable, then the applicable
in-lien contribution for such Public Benefit will become mandatory and shall be made
within ten business days after such 36-month period has elapsed. Any such in-lieu
contribution for the West Property Neighborhood Safety and Aesthetic Improvements or
the East Property Neighborhood Safety and Aesthetic Improvements shall be applied
toward the implementation of new bikeways in the vicinity of the Project consistent with
the City’s adopted bicycle master plan. Any such in-lieu contribution for the Pedestrian

. Safety Project shall be applied, at the City’s election (in its sole and absolute discretion),
foward the future oompletmn of the Pedestrian Safety Project or the implementation of
new bikeways in the vicinity of the Project consistent with the City’s adopted bicycle
master plan. The foregoing conditions shall survive the expiration of this Agreement,

1, West Property Neighborhood Safety and Aesthetic Improvements:
$95,000. '

ii. East Property Neighborhood Safety and Aesthetic Improvements:
$145,000. ' '

iif, Pedestrian Safety Project: $116,600,

f. Coniributions at End of Term. If Developer has not recelved a building
}Jermat for Building Bast or Building West, as the case may be, by the end of the Term,
then Developer shatl contribute the applicable amount below to the City within ten
business days after the end of the Term. Such contribution shall be applied toward the
implementation of new bikeways in the vicinity of the Project consistent with the City’s
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adopted bicycle master plan. Developei®s obligation to make such contribution shall
survive the expiration of this Agreement. :

"i.  Building West: $140,000.

ii. Building East: $310,000.

2. Phasing, Developer shall have the right to develop Butlding East and
Building West in such order and at such times as Developer deems appropriate in its sole
and absolute discretion, but only on the condition that (a) Developer complies with all
Conditions of Approval for such portion of the Projeet and (b} Developer complies with
its obligations with respect to the Public Benefits applicable to such portion of the
Project.

3. Development Not Required. Notwithstanding anything to the contrary
contained herein, Developer shall not be obligated to develop the Project, and shall be
entitled to make repairs, improvements and renovations to the existing structutes,
landscaping and infrastructure on the Property pending demolition and construction of
the Project provided any required permits and approvals are obtained from the City.

B. OBligations of the City.

1. Development Plan Shall Not Be Diminished by the City, The City agrees that
during the Term, the timing, size, scope and Conditions of Approval of the Project shall
not be affected, modified, delayed or diminished despite any increased burden of pending
ot future developments on public facilities, including, without limitation, roads, water
systems, roadways, intersections, sanitary sewers, storm sewers, utilities, traffic signals,
curb gutters, sidewalks, parks, amenities, recreation areas, landscaping, schools, landfill
and other off-site improvements except for requirements imposed by State or Federal
law, and that no further CEQA compliance will be required of the Project as it is
described in the Planning Application,

2. City Laws, Except as provided herein, the City’s General Plan, ordinances,

- resolutions, codes, rules, regulations and official policies govermng the permitted uses of

land, density and intensity of ise, maximum height, bulk, size, design, location and
© construction standards and specifications applicable to this Agreement, the Project, the
Property, the Public Benefits and the property on which the Public Benefits will be
constructed (colloctively, the “City Laws™) shall be only those City Laws in effect as of . -
the Execution Date, without regard to any amendments or modifications thereto that
become effective after the Execution Date (the “Existing City Laws™). The City
acknowledges and agrees that under the Existing City Laws, Developer shall be entitled
to build and oceupy the Project on the Property. If Developer applies for changes to the
Existing City Laws during the Term, the City agrees that it will process such applications
pursuant to State law and the San Mateo Municipal Code.
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3. Recording. - Pursuant to Government Code section 65868.5, within ten days
after this Agreement is approved and executed by the parties hereto, the City shall submit
a complete original of the Agreement to the San Mateo County Recorder to be recorded
and shall provide Developer with a certified copy of such recordation.

ARTICLE 4
DEVELOPMENT OF PROPERTY

A, Applicable Future Laws and Regulations. Notwithstanding Section 3.B(2) above,
the City may apply the following new City Laws to this Agreement, the Project, the

Property, the Public Benefits and the property on which the Public Benefits will be
constructed:

_ 1. New City Laws that (a) are not inconsistent with and do not conflict with the
Existing City Laws, the Planning Application or the Conditlons of Approval, (b) do not
diminish any of Developer’s rights granted in this Agreement or increase any of
Developer’s obligations with respect to the Project and (c) are not inconsistent with and
do not conflict with any of the terms or conditions of this Agreement;

2. New City Laws that are specifically mandated and required by changes in
State or Federal Jaws and regulations; and

3, New City Laws that are applicable to the following and are in effect at the
time Developer submits an application for a building permit for the Project:

a. Procedural requirements for building and cceupancy permit application
submittal and issvance;

b. Construction standards pursuant to all Uniform Building Codes
incorporated by the San Mateo Municipal Cede;

c¢. Engineering specifications for construction of any public impt ovements
such as curbs, gutters and sidewalks;

' d. Building security requlrements adopted pursuant to Title 23 of the San
Mateo Municipal Code;

e. Any requitements applicable upon issuance of a building permit for which
the City acts as an admmlstmmg agent for another governing agency; and

f.  Any Processing Fees.

B. Motatoris. In the event any ordinance, tesolution, general plan, speclﬁc plan or
other measure is enacted, whether by action of the City, by initiative, teferendum or
otherwise, which relates to the {iming of development, the size or scope of ali or any part
of the Project, or the conditions, mitigation measures, exactions or impact fees 1o be

13

QAeityatty\Agreements\ P LANNING Hines DA 6-30-10.doc



imposed on-all or any part of the Project, the City agrees that such ordinance, resolution,.
general plan, specific plan or other measure shall not apply to the Project, the Propeérty,
the Public Benefits, the property on which the Public Benefits will be constructed or this
Apreement. Without limiting the foregoing or Sections 3,.B(2) and 4.A above, the City
agrees that no moratorium or other limitation (whether relating to the timing ot
sequencing of the development, or the size, scope, conditions or construction, of all or
any part of the Project) affecting building permits or other entitlements to use which are
approved or {o be approved, lssued or granted within the City, or portions of the City,
shall apply to the Project, the Property, the Public Benefits, the property on which the
Public Benefits will be constructed or this' Agresment, unless such moratorium ot other
limitation has been adopted by the City as an emergency ordinance on the basis of its
finding that such action is a health or safety necessity. Developer reserves the right to
challenge any such limitation in a court of law should it become necessary to protect or
enforce the provisions and intent of this Agresment.

C. Commercial Linkage Fee. The City may, in the-future, implement a new
development impact fee (the “Commerecial Linkage Fee”) that would be imposed on
new commercial development throughout the City to offset the impacts of such
development on affordable housing supply. In the event that the City enacts the
Commercial Linkage Fee by an ordinance that becomes effective (1) prior fo the date
upon which Developer receives a building permit for Building West, with respect to
Building West, or (2) prior to the date upon which Developer receives a building permit
for Building Bast, with respest to Building East, and in either case the Commercial
Linkage Fee would apply to such portion of the Project but for the restrictions on further
Exactions set forth in Section 4.D below, then Developer shall pay the Commercial
Linkage Fee with tespect to such portion of the Project as a condition to receiving a
building permit therefor; provided, however, that such fee shall be paid at a rate equal to
one dollar per square foot of floor area of such portion of the Project, regatdless of the
rate at which the Commercial Linkage Fee, as enacted would otherwxse be calculated

D. No Furthel Exactions. Except as expressly prowded in Sections 4.A and 4.C
above and the Conditions of Approval, Developer shall have no obligation to participate
in, pay, contribute, dedicate, provide, complete or satisfy any development impact fees or
other monetary or non-monetary exactions, conditions or requirements (collgctively,
“Exactions™) imposed by the City after the Execution Date in connection with the
consiruction and completion of the Project and the Public Benefits, Notwithstanding

-Section 3.13(2) above, this provision will not preclude City-wide increases or decreases in
those development impact fees, which fees are in existence on the Execution Date and set
forth on Schedule 1 attached hereto; provided, however, that any such increases shall -
apply generally to similar private projects or works within the City. The Exactions
applicable to the Project and the Public Benefits as provided in this Agteement and the
Conditions of Approval shall not be modified or renegotiated by the City as a result of
any amendment to the Planning Application or this Agreement that does not increase the
density or intensity of development,
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ARTICLE 3
AMENDMENT

A. Amendments to Agreement (Developet and the City). This Agreement may be
amended, or cancelled in whole or in part, by mutual consent of the parties in writing, in

accordance with the provisions of Government Code section 65868 npon notice of
intention to amend or cancel in the manner provided by Government Code section 65867,
and adoption of an ordinance amending or cancelling the Agreement; provided, however,
that following the execution of an Assumption Agreement in connection with a Transfer
concerning less than the entire Project pursvant to Article {1 below, this Agreement may
be'so amended or cancelied as it relates solely to one portion of the Project without the
consent of the Developer of any other portion of the Project.

B. State or Federal [aws and Regulations, In the event that State or Federal laws or
regulations enacted after the Execution Date prevent or preclude compliance with one or
more provisions of this Agreement or require changes in plans or permits approved or
issued by the City, this Agreement shall be suspended or, with Developer’s written
consent, modified or extended as necessary to comply with such laws or regulations.
Prompitly following the enactment of any such law or regulation, Developer and the City
shall meet and confer in good faith to determine the feasibility of any such modification,
extension or suspension based on the effect such modification, extension or suspension
would have on the purposes and intent of this Agreement and the cost to Developer of
constructing and completing the Project. In addition, Developer shall have the right to
challenge such law or regulation, and in the event such challenge is successful, this
Agreement shall remain unmodified and in full force and effect.

ARTICLE ¢
INDEMNIFICATION

Developer agrees to defend, indemnify, release and hold harmless the City and its
elected and appointed officials and employees from any litigation, claim, action or court
proceeding brought against any of the foregoing individuals or entitiés (the “Indemnified
Parties”), the purpose of which is to attack, set aside, void or annul this Agreement, This
indemnification shall include, without limitation, damages, costs, expenses, court-
awarded attorney fees or expert witness fees that may be asserted or incurred by the
Indemnified Parties, arising out of or in connection with the approval of this Agreement.
If Developer is tequired to defend the Indemnified Parties in connection with any
litigation, claim, action or court proceeding, then the City shall retain the right to approve
counsel retained by Developer as well as any and all settlements proposed by Developer,
which approval shall not bé unreasonably withheld, conditioned or delayed. Developer
shall also have the right to approve aty and all settlements of any such matters proposed
by the City and relating to this Agreement, which approval shall not be unreasonably
withheld, conditioned or delayed. The City agrees to cooperate with Developer in the
~ defense of the claim, action or proceeding., Nothing in this Article 6 shall be construed to
mean that Developer shall defend, indemnify, release or hold harmless the Indemnified
Parties from any claiths of personal injury, death or property damage arising from, or
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alleged fo arise from, the maintenance or repair by the Indemnified Parties of
improvements that have been offered for dedication and accepted by the City, or for the
Indemnified Parties® negligence ot willful misconduct, Following the execution of an
Assumption Agreement in connection with a Transfer concerning less than the entire
Project pursuant to Article 11 below, the Developers of the resulting portions of the
Project shall be severally, but not jointly, liable for “Developer’s” obligations under this

Article 6 only to the extent that such obligations relate to their respective portions of the
Project.

ARTICLE 7
MORTGAGEE PROTECTION AND
ESTOPPEL CERTIFICATES

A. Mortgagee Protection.

1. This Agreement shall be superior and senior to any lien placed upon the
Propetty, or any portion thereof, including the lien of any Mortgage. Notwithstanding the
foregoing, no breach of this Agreement shall defeat, render invalid, diminish or impaiy
the lien of any such Mortgage made in good faith and for valve, but all of the terms and
conditions contained in this Agreement shall be binding upon and effective against any
person or entity that acquires title fo the Property, or any pottion thereof, by foreclosure,
trustee’s sale, deed in lieu of foreclosure or otherwise.

2. Notwithstanding the provisions of Section 7.A(1) above, no Mortgagee shall
have any obligation or duty (a) under this Agreement to construct or complete the
construction of improvements, or to guarantee such construction or completion, or (b)
under Article 6 above; provided, however, that & Mortgagee shall not be entitled to
devote the Property o uses or.to construct any improvements thereon other than those
uses or improvements provided for or authorized by this Agreement.

3. Ifthe City receives a written notice from a Mortgagee requesting a copy of
any notice of default given to Developer hereunder and specifying the address for service
thereof, then the City shall deliver to such Mortgagee, concurrently with service thereon
to Developer, any notice of default or determination of noncompliance given to
Developer., Each Mortgagee shall have the right (but not the obligation) for a period of
90 days after the receipt of such notice from the City to cure or remedy the default
claimed or the arcas of noncompliance set forth in the City*s notice. If such default or
noncompliance is of a nature that it can only be cured or remedied by such a Mortgagee
upon obtaining possession of the Property, then such Mortgagee may seek to obtain
possession with diligence and continuity through a receiver or otherwise, and shall within
90 days afier oblaining possession cure or remedy such default or noncompliance, If
such default or noncompliance cannot with diligence be cured or remedied within either
such 90 day period, then such Mortgagee shall have such additional time as may be
reasonably necessary to cure or remedy such default or noncompliance if such Mottgagee
commences such cure or remedy during such 90 day period and thereafter diligently
pursues completion of such cure or remedy to the extent possible..
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B. Estoppel Certificates. Either party may, at any time, and from time to time,
deliver written nofice to the other party requesting such party to certify in writing that, to
the actual knowledge of the certifying party, (1) this Agreement is in full force and effect
and a binding obligation of the parties, (2) this Agreement has not been amended ot
maodified either orally or in writing (or else identifying any such amendments or
modifications), and (3) the requesting patty is not in default in the performance of its
obligations under this Agreement (or else describing the nature and amount of any such
defaults). A party receiving a request hereunder shall execute and return such certificate
within 30 days following the receipt thereof. The City acknowledges that a certificate
hereunder may be relied upon by transferess and Mortgagees.

ARTICLE 8§
ANNUAL REVIEWS

A. Annual Reviews, At least once every 12 months, Developer shall demonstrate its
good faith compliance with the terms heteof by contacting the City and requesting the
scheduling of a hearing before the Planning Commission in order to demonstrate such
good faith compliance. “Good faith compliance” shall mean that Developer has
sufficiently followed the terms of this Agreement so as to catry out the intent of the
parties in entering into it, The City shall provide Developer with notice of such heating -
and a copy of all staff réports and related exhibits as soon as available, but in no event
later than five days prior to the hearing.

B. Notice of Default, If either party finds evidence of default by the other party
“during the course of any such review, it shall give written notice to the other party
specifying the nature of the default and the manner in which it may be satisfactorily
cured, and the parties shall have the rights set forth in Section 9.4 below, .

C. Planning Commission Determination of Good Faith Compliance. If, as a result of
any such review, the Planning Commission determines, on the basis of substantial

evidence, that this Agreement has been complied with in good faith, such determination
shall be subject to appeal in accordance with the procedures set forth in San Mateo
Municipal Code section 27.08.090,

'D. Non-Compliance; Health or Safety Danger. If as the result of any such review the
Planning Commiission determines, on the basis of substantial evidence, that this
Agreement has not been complied with in good faith or, subject to Section 3.B and
Article 4 above, that the failure of the City to terminate or modify the provisions hereof .
would place the residents of the City in a condition dangerous to their health or safety (s
“Health or Safety Danger™), or both, the Planning Commission shall specify on the
record the respects in which Developer has failed to so comply with this Agreement or
the factual basis for finding a Health or Safety Danger. Any such failure to so comply
with this Agreement shail constitute an Event of Default (as defined in Section 9.A(1) -
below) if (1) Developer does not cute such fatlure within 30 days after receiving written
notice of such faifure from the City, where such faiture is of a nature that can be cured -
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within such 30-day period, or (2) if such failure is not of a nature which can be cured
within such 30-day period, Developer does not within such 30-day petiod commence
substantial efforts to cure such failure, or thereafter does not within a reasonable time
prosecute to completion with diligence and continuity the curing of such failure. Upon
any such finding of a Health or Safety Danget, the Planning Commission shall make
recommendations to the City Council regarding modifications to or tetmination of this
Agreement, and the City Council shall hold a public hearing to consider terminating ot
modifying this Agreement, Notice of such hearing shall be given as set forth in section 6
of the Development Agresment Resolution, If the City Council determines, on the basis
of substantial evidence, that a Health or Safcty Danger exists, the City Council may
terminate ot, with Developer®s written consent and in accordance with Section 5.A
above, modify this Agreement. Any challenge to the City’s termination of this
Agreement on account of a Health or Safety Danger shall be subject to review in the
Superior Court of the County of San Mateo,

E. Enforced Delay Extension of Time of Performanée. No patty shall be deemed to
be in default or noncompliance under this Agreement, or suffer a termination of this

Agreement (or any rights heteunder), where the alleged default, noncompliance or
terminating event or delay is due to any event described in Section 10,2 below. If written
notice of any such default, noncompliance or terminating event or delay is given to cither
party within 30 days after the commencement thereof, an extension of time for such
cause will be granted for the period of the enforced default, noncompliance or
terminating event or delay, or longer if the parties mutually agree. '

ARTICLE 9 -
DEFAULT; REMEDIES; TERMINATION

A, Events of Default and Remedies.

1. Events of Default. Subject to any extensions of time by mutual written
consent of the parties, and subject to the provisions of Sectiong 8.E above and 10,E below
regarding force majeure delays, any failure by either party to perform any matetial terms
ot provisions of this Agreement (including any failure to comply in good faith with the
terms of this Agreement) shall constitute an event of default (an “Event of l)efault”) ()
if such defaulting parly does not cure such failure within 30 days after receiving written
notice of default from the other patty, where such failure is of a nature that can be cured
within such 30-day period, or (b) if such failure is not of a nature which can be cured
within such 30-day period, the defaulting party does not within such 30-day petiod
commence substantial efforts io cure such failure, or thereatter does not within a
reasonable time prosecute to completion with d}hgence and continuity the curing of such
failure.

2. Remedies. Ifan Event of Default ocours, the nondefanlting party may not
gxercise any rights or remedies unless and until it has first requested in writing that the
parties schedule a meeting to occur before a neutral mediator to attempt to mediate and
resolve the dispute. The nondefaulting party shall submit a list of three neutral mediators
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and dates the mediatots are available at the time it requests the meeting, The defaulting
party shall select the neutral mediator from the list provided, If the dispute is not
resolved within 45 days after the nondefaulting party has requested a meeting, and the
nondefaulting party has provided at least three available business days for such a meeting
at which its own representative and the neutral mediator are available at a location within
the City of San Mateo, regardless of whether the parties have actually met to mediate the
dispute, the nondefaulting party shall have the right to () bring any proceeding in the
nature of specific performance, injunctive relief, declaratory relief or mandamus and/or
(b) bring any action at law or in equity to compensate the nondefaulting party for all the
detriment proximately caused by the defaulting party’s Event of Default; provided,
however, that (x) Developer’s sole remedy will be specific performance and Developer
shall not have the right to recover monetary damages (compensatory, consequential or
punitive) against the City other than attorneys’ foes to the extent provided in Section 101
below and (y) the City shall only have the right to recover actual, ditect (and not
consequential or punitive) damages against Developer. In addition, the nondefaulting
party shall have the right to terminate this Agreement in accordance with the procedures
set forth in Section 9.B below, but any such termination shall not affect such patty’s right
to seek any remedy permitted by this Agreement on account of the Event of Default for
which this Agreement has been terminated.

B. Termination, If either party determines that it has the right pursuant to Section

9.A(2) sbove fo terminate this Agresment as it relates to all or a portion of the Property or
Project and elects to exercise that right, then it shall give written notice thereof to the
other party, If the City is the party that delivers any such termination notice, the City
Couneil shall hold a public hearing to consider terminating this Agreement, Notice of
such hearing shall be given as set forth in section 6 of the Development Agreement
Resolution. At such hearing the City shall demonstrate on the record the grounds and
basis on which it claims the tight to terminate this Agreement. Upon conclusion of such
public hearing, the City Council shall direct the City Manager to take whatever action the
City Council deems necessary or appropriaie in connection with the City’s termination
notice, including terminating this Apreement. If Developer is the party that delivers any
such termination notice, then this Agreement shall automatically terminate upon such
delivery. The provisions of this Section 9.B shall not be construed so as to place
additional noticing requirements upon the termination of this Agreement pursuant to
Section 8.1 above.

C. Judicial Proceeding to Chalienge Tertmination, Axny challenge to a party’s
“termination of this Agrcement on account of an Event of Default by the other party shalt
be subject to review in the Superior Court of the County of San Mateo.

D. No Cross-Default. Following the execution of an Assumption Agreement in
connection with a Transfer concerning less than the entire Project pursuant to Article 11
below, no default of the Developer of one portion of the Project hereunder shall
constitute a default of the Developer of any other portion of the Project hereunder, and
the City shall have no recourse under this Asticle 9 or otherwise against any such non-
defaulting Developer and no right under this Article 9 to tertninate or modify this
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Agreement as it velaies to any portion of the Property, and any portion of the Project
theteon, owned by any such non-defaulting Developer.

ARTICLE 10
MISCELLANEOUS

A. Enforceability. Except as otherwise provided herein, the rights of the parties
under this Agreement shall be enforceable notwithstanding any change subsequent to the
Execution Date in any applicable General Plan, specific plan or building, zoning,
subdivigion or other land use ordinance,

B. Default by Developer/Withholding of Building Permit. The City may, at its
discretion, refuse to issue a building permit for any structure within the geographical

confines of the Property as the same is defined at the time of said application, if
Developer has failed and refuses to complete any requirement enumerated therefor in
accordance with the terms of this Agreement. No building permit shall be issued or
building permit application accepted for the building shell of any structure on the
Propetty if the permit applicant owns or controls any property subject fo this Agreement,
and if such applicant o any entity or person controlling such applicant is in default of the
terms and conditions of this Agreement as determined pursuant to Article 8 or Article 9
abave; provided, however, that following the execution of an Assumption Agreement in
connection with a Transfer concerning less than the entire Project pursuant to Article 1]
below, no default of the Developer of one portion of the Project hereunder shall
constitute a default of the Developer of any other portion of the Project hereunder or
affect the issuarice of a building permit or acceptance of a building permnt application for
‘ any such other portion of the Project.

C. Covenants. The provisions of this Apreement shal_i constitute covenants which
shall run with the land comprising the Property. The burdens and benefits hereof shall
bind and inute to the benefit of all successors in interest to the parties hereto,

D. No waiver, No failure, delay or omission by a parly in exereising or asserting any
right, power or remedy hercunder shall impair such right, power or remedy, and no
failure, delay or omission by a party occurting upon the other party’s noncompliance with
o failure to perform the terms and conditions of this Agreement shall be construed as a
waiver thereof. A walver by either party of any failure on the part of the other party to
perform any of the terms or conditions to be performed by such other party shall not be
. construed as a waiver of any succeeding failure of the same or other terms or conditions
hereof, nor shall any failure, delay ot omission by a party in assetting any of its rights or
retnedies hereunder deprive such party of its right to institute and maintain any action or
proceeding which it may deem necessary to protect, assert or enforce any such rights or
remedies.

E. Force Majeure. In the event any party to this Agreement is unable to petform or
fulfill any of the terms ot conditions of this Agteement on account of acts of God, enemy
action, wat, insutrection, strikes, walk-outs, riots, governmental actions or restrictions,
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administrative appeals or legal actions, judicial orders, third-party actions, floods,
earthquakes, fires, casualties or similar basis.for excused performance which is not within
the reasonable control of the party to be excused, the party obligated to so perform or
prevented from performing thereby shall be excused from said performance until such
time as said party shall no longer be prevented from petforming on account of any of the
foregoing reasons.

F. No Joint Venture or Partn.érship, Nothing contained herein or in any document
executed in connection herewith shall be construed as making the City and Developer
joint venturers or partners.

G. Applicable Law and Venye. This Agreément shall be construed and enforced in
accordance with the laws of the State of California. In the event of litigation, venue will
be in the County of 8an Mateo.

H. Severability. If any term, provision, covenant or condition of this Agreement is
held by a court of competent jurisdiction to be invalid, void or unenforceable, the
remaining provisions of this Agreement shall continue in full force and effect.

I. - Attorneys’ Fees. Attorney fees in an amount not exceeding $85 per hourper
attorney, and in total amount not exceeding $5,000, shall be recoverable as costs (by the
filing of a cost bill) by the prevailing party in any action or actions to enforce the
provisions of this Agreement, The above $5,000 limit is the total of attorneys’ fees
recoverable whether in the trial court, appellate court or otherwise, and regardless of the
number of attorneys, trials, appeals or actions, It is the infent of this provision that
neither party shall have to pay the other more than $5,000 for attorneys’ fees of the other
party atising out of an action, or actions to enforce the provisions of this Agreement.

J. Incorporation of Exhibits and Schedules. Each of the following exhibits and
schedules attached hereto and the recitals set forth above are incorporated herein by this
reference and made a part hereof for all purposes:

Exhibit A: East Property Description

Exhibit B: West Property.Description

Bxhibit C: ~ Form of Assumption Agreement

Exhibit D:  Neighborhood Safety and Aesthetic Improvements

Exhibit D-West: West Property Neighborhood Safety and Aesthetic
Improvements - _

Exhibit D-Fast: Bast Property Neighborhood Safety and Aesthetic
Improvements

Exhibit E-West: West Property Laﬁdscaping and Sidewalk Improvements

Exhibit E-East: ‘East Property Landscaping and Sidewalk Improvements
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Exhibit I - Pedestrian Safety Project
Schedule 1: Development Impact Fees

ARTICLE 11
ASSIGNMENT AND TRANSFER

A. Assignment and Transfer. Developer shall have the right to sell, assign or transfer
this Agreement with all its rights, title and interests therein to any person or entity at any
time during the Term (a “Transfer”), including, without limitation, a Transfer relating
only to Building Bast {or a portion thereof), only to Building West (ot a portion thereof),

_or to both (such portion of the Project that is Transferred, the “Transferred Portion”).
The conditions and covenants set forth in this Agreement and incorporated herein by
exhibits shall run with the land and the benefits and burdens shall bind and inure to the
benefit of the patties’ successors in interest, Priot to consummating any Transfer (except
for a Transfer to a Mortgagee or any designee of a Mortgagee), Developer shall obtain
the City Manager's (or his or her designee’s) written acknowledgement that such
Transfer constitutes a Permitted Transfer in accordance with the criteria set forth in
Section 11.B below or, if such Transfer does not constitute a Permitted Transfer, the
City’s written consent to such Transfer, which consent shall not be unreasonably
withheld or conditioned. The City shall respond in writing fo Developer’s written request
for any such acknowledgement or censent within ten business days after the City’s
receipt thereof. Developer’s request shall provide reasonably sufficient detail and any
non-confidential, non-proprietary supporting evidence necessary for the City to consider
and respond to Developer’s request. Any decision by the City Manager (or his or her
designee) fo withhold or condition consent to any Transfer shall be promptly reviewed by
the City Council.

B, Permitted Transfers. The following Transfets constitite “Permitted Transfers”
for which no City consent shall be required:

1. Any Transfer to a person or entity that satisfies either of the following
conditions, as certified by the transferee:

a. 'The transferee o1 its affiliates (i) have the financial resources necessary to
develop or complete develnpment of the Transferred Portion, and to construct or perform
the Public Benefits therefor, in accordance with the terms and conditions of this
Agreement and the Conditions of Approval, (ii) have experience and expertise in
developing projécts similar in size and scope to the Transferred Portion, and (iii) are not
involved in litigation with the City relating to any other development project; or

b. The transferee is acquiring the Transferred Portion for the purpdqe of
occupying a majority of the rentuble area thereof upon completion for its own use or the
" use of its affiliates; and -

2, Any Transfer to a Mortgagee or any designee of a,Mortgageé.
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C. Assumption and Release. Developer may free itself from its obligations relating
to the Transferred Portion, provided that the buyes, assipnee or transferee expressly
assumes such obligations and agrees 1o be bound by the other terms end conditions of this
Agreement with respect to the Transferred Portion by way of an assignment and
assumption agreement {an “Assumption Agreement”), materially in the form of Exhibit
C aftached hereto {or such other written agreement reasonably acceptable to the City),
exeouted by and between the City, Developer and such buyer, assignee ot transferee. The
City shall execute and return any Assumption Agreement delivered to it for execution by
Developer by the later to ocour of (1) ten business days after the date of such delivery and
(2) ten business days after the date upon which the City consents to the Transfer (or
acknowledges the Permitied Transfer) contemplated by such Assumption Agreement
pursuant to Section 11.A above, To the extent that Developer’s obligations under this
Agreement or the Conditions of Approval are not clearly allocated or attributed to the
Transferred Portion, such allocation or attribution shall be made in the Assumption
Agreement, Upon the full execution of an Assumption Agreement, the transferee shall
thenceforth be deemed to be the “Developer” hereunder with respect to the Transferred
Portion, S

D. No Cross-Default, Froin and after the execution of an Assumption Agreement in
connection with a Transfer concerning less than the entire Project; if the Developer of
one portion of the Project defaults under this Agreement, then such defawlt shall not
constitute a default by the Developer of any other portion of the Project hereunder and
shall not entitle the City to terminate or modify this Agreement as it relates to any such
other Developer ot its pottion of the Project; provided, however, that nothing in this
Section 11.D shall restriot the City from taking action with respect to the Developer
actually responsible for the default or its portion of the Project.

'ARTICLE 12
NOTICES

Any notice or communication hereunder must be in writing and may be given either
by personal service or by registered or certificd mail, return receipt requested. Any-
notice or communication personally served shall be deemed given and received on the
date of personal service on the party noticed at the appropriate address designated below,
* and any notice or communication sent by registered or certified mail, return receipt
requested, properly addressed to the appropriate address designated below, with postage
prepaid, shall be deemed givern and received on the fifth day after the date appeating on
the signed return receipt, Any party heteto may at any time and from time fo time, in the
manner provided herein, designate any other address in substitution of the address to
wlich such notice or communication shall be given, All such notices or communications
. shall be given to the partics to their addresses hereinafter set forth:
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IF TO CITY:

City Clerk, City of San Mateo

City Hall -

330 West 20" Avenue

San Mateo, CA 94403

ATTN: Director of Community Development

IF TO DEVELOPER: .

¢/o Hines Interests Limited Partnership
101 California Street, Suite 1000

San Francisco, CA 94111

ATTN: James C. Buie, Jr,

w_ifh a copy to!

/o Transwestern Investment Company, L.L.C.
150 N. Wacker Drive, Suite 800

Chicago, IL 60606

ATTN: Timothy McChesney

[Signature page follows]
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IN WITNESS WHEREOF, this Agreement was execuated by the parties thereto
as of the Exccution Date,

CITY:

CITY OF SAN MATEO, a political subdivision
of the State of California '

By: M?ﬁw

Name: JOHN LEE

Title;  MATOR

Shawn Mason, City Attorney

Aﬂrﬁmﬂm/

City Clk\k NORMA GOMEZ

**SIGNATURES TO BE NOTARIZED***

DEVELOPER:

TESTERN HINES SAN MATEOQ, L.P,,
a Delaware |

; Qp‘artnership
By:  HSM GPBLC, a Delaware limited

ltability conpany, its General Partner
By: | >
Name; N

Title: Authorized Signdtqry
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of g;g“ Wil 7{"_&,@

On @/l%/tar before ms, ( ;@; ‘\F (22{ / [@‘ﬂi , Notary

Public, personally appeared , who proved
to me on the bagis of satisfactory evidence to be the person(g) whose name(s) isfae
subseribed to the within instrument and acknowledged to me that he/she/hey executed
the same in histheréhetr authorized capacity(ies), and that by his/hesftheirsignature(s) on
the instrument the person{s), or the entity upon behalf of which the person() acted,
executed the instrument.

TY OF PERJURY urider the laws of the State of California that
h is frue and correct,

I certify under PEN
the foregoing papdgrs

WITNESS ety higitd and official sgal. { or CRAIG WILLIAMS

W commlasluin # 1115706 §
Signature {7 - Pk ¢ <l Notary Public - Californla
{Seal) _ / | ok

. San Maleo Caumv

LEGAL_US_W# 6111694918



DEVELOPER:

TRANSWESTERN HINES SAN MATEQ, L..P., a Delaware limited
partnership

By: HSM GP LLC, a Delawate limited liability company,
its General Partner

By:  Hines San Mateo Associates Limited Partnership,
a Texas limited partnership, its Sole Member

By:  Hines San Mateo GPTLC,
A Delaware limited liability company,
its General Pariner

By:  Hines Interests Limited Partnership,
a Delaware limited patinership, its Sole Member

By:  Hines Holdings, Inc.,
a Texas corporation, its General Partner

By: .

James C/Bui Cx. |
U"Mf bk PP




CALIFORNEA ALL-PURPOSE ACKNOWLEDGMENT

State of California
County of SN FRAMNUSCLO

On NUGMES 24,2048 before me, BACHELJ - RNTES, Notary

Public, petsonally appeared . JAMNEL, . “ii?s\me; .'ZSQ , who proved
to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies), and that by his/hei/their signature(s) on
the instrument the person{s), or the entity upon behalf of which the person(s) acted,
executed the instrument,

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Signatm

{Seal)

RACHEL . GATES
Commission # 1093024
Notary Poslle - Californla

Siin Franslsto Guunly

G
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of |
On : before me, , Notary
Public, personally appeared , who proved

10 me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed fo the within instrument and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on
the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and cosrect,

WITNESS my hand and official seal.
Signature

(Seal)
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of

On before me, , Notary

Public, personally appeared , who proved

to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they execuied
the same in his/her/their authotized capacity(ics), and that by his/her/their signature(s) on
. the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the insfrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.
Signature

(Seal)

LEGAL_US_W# 6111694218



EXHIBIT A
East Property Desceription

Real property in the City of San Mateo, County of San Mateo, State of California,
described as follows:

BEGINNING AT THE SOUTHERLY TERMINUS OF THE 25 FOOT RADIUS CURVE WITH
A LENGTH OF 42.13 FEET. AS SAID CURVE IS SHOWN ON THE MAP ENTITLED
“NINETEENTH AVENUE PARK, UNIT NO. 1, SAN MATEQ, SAN MATEO COUNTY,
CALIFORNIA™, FILED APRIL 6, 1955 IN BOOK 42 OF MAPS AT PAGES 1, 2,3 AND 4, IN
THE OFFICE OF THE RECORDER OF SAN MATEQ COUNTY, SAID POINT BEING ON
THE NORTHERLY LINE OF NINETEENTH AVENUE AS ESTABLISHED BY THE
QUITCLAIM DEED TO THE CITY OF SAN MATEO, RECORDED AUGUST 25, 1955 IN
BOOK 2863 OF OFFICIAL RECORDS OF SAN MATEQ COUNTY AT PAGE 665 (80395~ .
M); THENCE ALONG THE GENERAL WESTERLY LINE OF SOUTH DELAWARE
STREET, AS SAID STREET 1S SHOWN ON THE ABOVE DESCRIBED MAP OF
NINETEENTH AVENUE PARK, FROM A TANGENT THAT BEARS SOUTH §8° 36’ 05"
EAST ALONG ABOVE SAID CURVE, TO THE LEFT, WITH A RADIUS OF 25,00 FEET
THROUGH AN ANGLE OF 96° 32’ 55” AN ARC LENGTH OF 42,12 FEET NORTH 05° 09°
00” WEST 210.22 FEET AND ALONG A TANGENT CURVE TO THE LEFT WITH A
RADIUS OF 959,93 FEET (SHOWN AS 960 FEET -ON SAID MAP OF NINETEENTH
AVENUE PARK, THROUGH AN ANGLE OF 0° 19* 34", ARC LENGTH OF 5,46 FEET TO
THE TRUE POINT OF BEGINNING ON THE LANDS TO BE DESCRIBED HEREIN;
THENCE FROM SAID TRUE POINT OF BEGINNING ALONG THE BOUNDARY OF THE
L.ANDS DESCRIBED AS PARCEL 2 IN THE DEED FROM CONCAR RANCH &
ENTERPRISES, INC., A CORPORATION TO STATE OF CALIFORNIA, DATED JULY 28,
1961 AND RECORDED SEPTEMBER 26, 1961 IN BOOK 4058 OF OFFICIAL RECORDS OF
SAN MATEO COUNTY AT PAGE 238 (96948-T) AS FOLLOWS, NORTIH 87° 26’ 51" WEST
168.70 FEET NORTHWESTERLY ALONG THE ARC OF A TANGENT CURVE TG THE
RIGHT, SAID CURVE HAVING A RADIUS OF 120 FEET THROUGH AN ANGLE OF 61°
56' 02" AN ARC LENGTH OF 129.71 FEET NORTH 25° 30° 49” WEST TANGENT TO THE
PRECEDING CURVE 143,66 FEET NORTHERLY ON THE ARC OF A TANGENT CURVE
TO THE RIGHT, SAID CURVE HAVING A RADIUS OF 100 FEET THROUGH AN ANGLE
OF 33° 58* 42” AN ARC LENGTH OF 59,30 FEET NORTH 8° 27° 53 EAST TANGENT TO
THE PRECEDING CURVE 85,57 FEET NORTH 53° 48" 21* EAST 98.79 FEET AND
NORTHEASTERLY AND SOUTHEASTERLY ON THE ARC OF TANGENT CURVE TO
THE RIGHT, SAID CURVE HAVING A RADIUS OF 90 FEET THROUGH AN ANGLE OF
96° 56’ 31" AN ARC LENGTH OF 152,28 FEET TO THE ABOVE SAID GENERAL
WESTERLY LINE OF SOUTH DELAWARE STREET THENCE ALONG SAID LAST
NAMED LINE FROM A TANGENT THAT BEARS SOUTH 29° 15” 08” BAST ALONG A
CURVE TO THE RIGHT WITH A RADIUS OF 959.93 FEET (SHOWN AS 960 FEET ON
SAID MAP OF NINETEENTH AVENUE PARK), AN ARC DISTANCE OF 398, 38 FEET
MORE OR LESS TO THE TRUE POINT OF BEGINNING,

EXCEPTING THEREFROM THAT PORTION THEREOF CONVﬁYED IN FEE TO THE
CITY OF SAN MATEO BY GRANT DEED RECORDED SEPTEMBER 25, 2002,
INSTRUMENT NO. 2002-190749, OFFICIAL RECORDS OF SAN MATEO COUNTY. .

APN: 035-201-020
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EXHIBIT B
West Property Description

Real propetty in the City of San Mateo, County of San Mateo, State of Cahforma,
described as follows:

COMMENCING AT THE NORTHEASTERLY TERMINUS OF THE COURSE DESCRIBED
IN PARCEL 2 OF THAT CERTAIN DEED TO THE STATE OF CALIFORNIA, RECORDED
ON SEPTEMBER 20, 1961 IN BOOK 4058 OF OFFICIAL RECORDS AT PAGE 238 (FILE
NO. 96948-T), RECORDS OF SAN MATEO COUNTY, CALIFORNIA, WITH A LENGTH OF
574,11 FEET; THENCE ALONG SAID COURSE SOUTH 53° 48° 21" WEST 403.00 FEET
THENCE SOUTH 36° 11* 39” BAST 50,00 FEET TO THE TRUE POINT OF
COMMENCEMENT, SAID TRUE POINT BEING ON A LINE PARALLEL WITH AND
DISTANT 25,00 FEET SOUTHEASTERLY, MEASURED AT RIGHT ANGLES, FROM
ABOVE SAID “DP" LINE; THENCE ALONG LAST SAID PARALLEL LINE NORTH 53¢
48’ 21" EAST 442,61 FEET; THENCE FROM A TANGENT THAT BEARS SOUTH 79° 18’
12” BAST ALONG A CURVE TO THE RIGHT WITH A RADIUS OF 60.00 FEET,
THROUGH AN ANGLE OF 50° 20’ 55” AN ARC LENGTH OF 52,73 FEET TC A POINT-
DISTANT SOUTH 62° 51’ 50” WEST 68.00 FEET FROM ENGINEER’S STATION 220+17,00
ON THE “DD3" LINE OF SAID SURVEY; THENCE SOUTH 28° 57° 17" BEAST 62,21 FEET;
THENCE ALONG A TANGENT CURVE TO THE RIGHT WITH A RADIUS OF 70.00 FEET,
THROUGH AN ANGLE OF 109° 16° 40", AN ARC LENGTH OF 133.51 FEET; THENCE
SOUTH 80° 19’ 23” WEST, 173.05 FEET; THENCE ALONG A TANGENT CURVE TO THE
LEFT WITH A RADIUS OF 1200.00 FEET, THROUGH AN ANGLE OF 10° 01° 03”, AN
ARC LENGTH OF 209.81 FEET; THENCE NORTH 36° 1 1* 39” WEST 10.00 FEET TO THE
TRUE POINT ()F COMMENCEMENT,

THE ABOVE DESCRIBED LANDS BEING THOSE CERTAIN LANDS EXCEPTED IN THE
DESCRIPTION FROM PARCEL 2 OF THAT CERTAIN DEED TO THE STATE OF
CALIFORNIA, RECORDED ON SEPTEMBER 20, 1961 IN BOOK 4058 OF OFFICIAL
RECORDS AT PAGE 238 (FILE NO. 96948-T), RECORDS OF SAN MATEO COUNTY,
CALIFORNIA.

APN; 035-202-010
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EXHIBIT C

Form of Assamption Agreement

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

{Space Above For Recorder's Use)
ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumption Agreement (this “Assignment™) is entered into
as of , by and between Transwestern Hines San Mateo, L.P,, a Delaware
limited partnership (“Developer”), , 8 (“Assignec”) and the
City of San Mateo, a political subdivision of the State of California (“City™).

RECITALS

A City and Developer entered into that certain Amended and Restated
Development Agreement dated as of _, 2010, and recorded on as
Instrument No. __inthe Official Records of San Mateo County (the
“Development Agreement”) with respect to the development of the “Project” (as
defined in the Development Agreement) on certain real property located in the City, as
more patticularly described in Exhibit A attached hereto (the “Property”™).

B. Pursuant to, and subject to the terms and conditions set forth in, that

~ cerfain [Purchase and Sale Agreement] dated as of by and between
Developer and Assignee (the “Purchase Agreement”), Developer shall (i) convey title to
that portion of the Propeity described in Exhibit B attached hereto (the “Transferred
Property”) to Assignee and (ii) assign and transfer certain of its rights and obligations as
“Developer” under the Development Agreement and the other Project entitlements,
approvals, and conditions of approval described therein (together with the Development
Agreement, the *Project Approvals”) to Assignee to the extent described in the
Purchasc Agreement.

C. Pursuant to this Assignment, Developer intends to assign-and transfer, and
Assignee intends to assume, such rights and obligations of Developer to the extent
described herein, . . A

D, - Pursuant to Section 11.A of the Development Agreement, City has the
right to reagonably consent to certain assignments and transfers of Developer’s rights and
obligationg under the Development Agreement,

LEGAL_US_ W #61116949.18 EXHIBIT C



NOW, THEREFORE, in consideration of the mutual covenants hereinafier set
forth and the foregoing recitals, which aré incorporated herein by reference and made a
part of this Agreement, and for other good and valuable consideration, the receipt and
adequacy of which are hereby acknowledged, the parties hereto hereby agree as follows:

[1.  ADDIF CITY CONSENT TO TRANSFER IS REQUIRED UNDER DA
— City Consent to Transfer. Subject to Assignee acquiting fee title to the Transferred
Propel ty pursuant to the Purchase Agresment, City hereby consents 1o Developer
assigning and transferring the Transferred Rights and Obhgatwns (as defined in Section 2
below) to Assignee.]

[I. ADDIF CITY CONSENT TO TRANSFER IS NOT REQUIRED
UNDER DA (USE FOR PERMITTED TRANSFER&) City Acknowledgment of
Permitted Transfer. Subject to Assignee acquiring fee title to the Transferred Property
pursuant to the Purchase Agreement, City hereby acknowledges that Developer’s
assignment and transfer of the Transferred Rights and Obligations (as defined in Section
2 below) to Assignee constitutes a Permitted Transfer (as defined in the Development
Agreement) Tor which no City consent is required under the Development Agreement.]

2, Assignment and Assumption. Subject to Assignee acquiring fee title to
the Transferred Property pursuant to the Purchase Agreement, (i) Developer hereby
assigns its rights and obligations under the Project Approvals to Assignee pertaining to
the Transfetred Property, as more fully described in Exhibit C attached hereto (the
“Transferred Rights and Obligations”), and (ii) Assignee hereby assumes the
Transferred Rights and Obligations and agtees to be bound by the terms and conditions of
the Development Agreement with respect to the Transferred Propesty,

3. Release. City and Assignee each acknowledges and agrees that subject to
Assignee acquiring fec title to the Transferred Property pursuant to the Purchase
Agreement, Developer is hereby released from and s no longer obligated to perform or
fulfill the Transferred Rights and Qbligations. '

-4, Effectiveness; Recording. Each party hereto acknowledges and agrees
that (i) Developer’s assignment and transfer, (if) Assignee’s assumption and release, and
(iii) City’s [consent and] release, each as contemplated by this Assignment, are
contingent upon Assignee acquiring fee title to the Transfetred Property pursuant to the
Purchase Agreement, and that'if such acquisition does not cccur, this Assignment shall .

_not be recorded and shall be of no furthey force or effect, Concurrently with the close of
escrow for such acquisition ot at any time thereafter, any of the partics hereto shall have
the right to instruct [INSERT ESCROW HOLDER’S NAME AND ADDRESS] |
(“Escrow Helder™), the escrow holder under the Purchase Agreement, o record this
Assignment in the Official Records of San Mateo County. If so delivered, Escrow
Holder shall record this Assignment,

5. Estoppel. City:hereby confirms that, to its actual knowledge, (i) the
Development Agreement is in full force and effect and a binding obligation of the parties
thereto, (ii) the Development Agreement has not been amended or modified either orally
or in writing, and (iit) Developer is not in default in the performance of its obligations
under the Development Agreement,
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6. Covenants Running with the Land. The provisions of this Assignment
shall constitute covenants which shall run with the land comprising the Transferred
Property. The burdens and benefits hereof shall bind and inure to the benefit of each
party hereto and to all successors in interests to the parties hereto,

7. - Severability, If any term, provision, covenant or condition of this
Assignment is held by a court'of competent jurisdiction to be invalid, void or
unenforceable, the remaining terms, provisions, covenanis and conditions of this
. Assignment shall continue in full force and effect.

8. Amendments, No amendment, supplement or other modification to this
Assignment shall be effective or enforceablé against the parties hereto unless such
amendment, supplement or other modification is in writing and executed by all of the
parties hereto,

9, Applicable Law and Venue, This Assignment shall be construed and
enforced in accordance with the laws of the State of California, In the event of litigation,
venue will be in the County of San Mateo.

10.  Counterparts; Headings: Defined Terms. This Assignment may be
executed in counterpatts, each of which shall be an original, but all of which together

shall constitute one Assignment. The headings to sections of this Assignment are for
reference only and shall not be used in interpreting this Assignment,

11.  Waiver. No waiver by any of the parties hereto of any of the terms or
conditions of this Assignment or any of their rights under this Assignment shall be
effective unless such waiver is in writing and signed by the waiving party.

12, Further Assurances. Each party hereto aprees, upon the reasonable request
of another party hereto, to pexrform any further acts and to execute and deliver such
further documents which may be reasonably neoessary to carry out the terms of this
Assignment,

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF; the parties hereto have executed this Assighment as of
the date first above written,

DEVELOPER: ~ ASSIGNEE:

" TRANSWESTERN HINES SAN MATEO,  [INSERT ASSIGNEE’S SIGNATURE
I.P., a Delaware limited parihership BLOCK] .

By:  HSM GP LLC, a Delaware limited
liability company, its General Partner

By:
Natne:
Title: Authorized Signatory

CITY:

CITY OF SAN MATEQ, a political
subdivision of the State of California

By:
Name:
Title:

APPROVED AS TO FORM:

Shawn Mason, City Attorney

ATTEST:

City Clerk
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of
On before me, , Notary
Public, personally appeared , who proved

to me on the basis of satisfuctory evidence to be the person(s) whose natne(s) is/are
subseribed to the within instrument and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on
the instrument the person(s), or the entlty upon behalf of which the person(s) acted,
executed the instrument.

] cerfify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is frue and correct.

WITNESS my hand and official seal.
Sighature

(Seal)
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of

On before me, , Notary

Public, personally appeared , who proved

to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subsctibed to the within instrument and acknowledged to me that he/she/they executed
the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on
the instrument the person(s), or the entity upon behalf of which the person(s) acted
exeouted the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct,

WITNESS my hand and official seal.
Signature

(Seal)

LEGAL_US_ W # 61116949.18 " EXHIBITC



SCHEDULEI . . ...

Development Impact Fees

NOTE: This schédulel of estimated development impact fees does nof include the
City’s in lieu fees.

) 'I‘ransportaﬁon Improvement Fee
" $4.79 x 276,467 SF
=$1,324,277 (estimated, based on current rate¥)

2) Child Care Development Fee
$1.03 x 276,467 SF
= $284,761 (estimated, based on current rate™}

3) School Facilities Fee
$0.42 x 276,467 SF
= $116,116 (estimated, based on current rate¥)

4) Waste Water Trealment Plant Phase II Expansion Fee
$0.234 x 240,254 SF (reflects square footage of existing improvefnents)
= $56,219 (estimated, based on current rate™)

5) South Trunk Area Sewer Improvement Fee
$204 x 502 fixtures on site (current estimate)
= $102,408 (estimated, based on cutrent rate*)

*The rates above are thase currently in effect as of the Execution Date and are subject to
increase or decrease as provided in Section 4.1 of this Agreement. The calculations
above are provided solely to iflustrate how development impact fees would be calculated
for the Praject, based on the Project’s square footage and number of fixtures, if -
Developer were to receive building permits immediately after the Execution Date,
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BEFORE THE COUNCIL OF THE CITY OF SAN MATEO IN THE
COUNCIL CHAMBERS, 330 WEST 20" AVENUE |

ORDINANCE INTRODUCED: __July 12, 2010
ORDINANCE ADOPTION TO BE CONSIDERED AT 7 P.M.___August 16, 2010

ORDINANCE NO. 2010-_13

APPROVING A DEVELOPMENT AGREEMENT
FOR AN OFFICE DEVELOPMENT AT
400-450 CONCAR DRIVE
(PA09-009)

WHEREAS, in March 2004 the City Council approved a Development Agreement with
Kenmark properties to allow a new office development and related improvements on the
properties of 1830 South Defaware Street and 470 Conear (now known as 400-450 Concar
Drive), and public improvements along Concar Drive required as a condition of that agreement
have been constructed; and

WHEREAS, on June 6, 2005 the City Council, after reviewing and approving the Final
Environmental Impact Report under the California Environmental Quality Act (CEQA),
approved the San Mateo Rail Corridor Transit-Oriented Development Plan; and

" WHEREAS, the applicant, Hines Development, has requested a development agreement |
with the City (the “Agreement”); and

WHEREAS, the applicant wishes assurance that it may proceed with the project under
the laws, regulations and policies as specified in the Agreement, in effect on the date of the
approval; and | ‘ :

. WHEREAS, the state legislature hag authotized cities o enter into development
agreements in order to provide assurance to developers that they may proceed with projects in
reliance on existing laws, regulations and policies; asnd

WHEREAS, the City, in Resolution No.120 (1990), has adopted procedures for
reviewing and entering into such development agreements; and

WHEREAS, on June 8, 2010, the Planning Commisston held a noticed public hearing -
accotding to law to consider the adoption of the Agresment in conjunction with the Mitigated ’
Negative Doclaration and the Site Plan and Architectural Review and the Site Development
Permit; and ‘ : :

1
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WHEREAS, the Planning Comrmission held additional deliberation and review on
June 22, 2010, and recommended City Council approval of the Agreement with some
modifications; and

WHEREAS, the City Council held a public hearing noticed in accordance with
Government Code section 65090 and 65091 and Municipal Code section 27,06.050 on July 12,
2010, at which the public was given an opportunity to speak regarding adoption of the
Agreement; and

WHEREAS, the patties are in agreement that the prior Kenmark development agrecment
should be terminated, .

NOW, THEREFORE, THE SAN MATEOQ CITY COUNCIL FINDS THAT:

1, In accordance with Government Code section 65867.5, the Agreement is
consistent with the City’s General Plan and the Rail Cortidor Transit Oriented Development Plan
for the reasons set forth in Exhibit A to the Administrative Report accompanying this Ordinance,
and

2, The Agreement is compatible with the requirements of the City’s Zoning
Ordinance for the reasons set forth in Exhibit A to the Administrative Report accompanying this
Ordinance, and

3. For the reasons set forth in the Administrative Report accompanying this
Qrdinance, the Agreement provides substantial public benefits to persons residing or owning
propety outside the boundaries of the development project, beyond the exactions for public
benefits required in the normal development review process under federal, state or local law, and

4, The Council finds that the environmental impacts of the Agreement were
analyzed in the Mitigated Negative Declaration, and the Council has considered and adopts that
Mitigated Negative Declaration and the corresponding Mitigation Monitoring and Reporting
Program, before approving the Agreement,

NOW, THEREFORE, THE SAN MATEO CITY COUNCIL ORDAINS THAT:

Section 1. A Mitigaied Negative Declaration was prepared for this project in accordance
with Public Resources Code section 21064.5,

Section 2. The Council hereby approves the Agreement in substantially the form
attached as Exhibit A to this Ordinance, and terminates the Kenmark development agreement.

Section 3. The Council authorizes and directs the Mayor to execule the Agreement on
behalf of the City.

Section 4, EFFECTIVE DATE. This Ordinance takes effect 30 days after its adoption,

D

Quichys AGENDA DOCUMENTSICDD-PLANMING W ines Project Development Agresment Ordinarce PA02.009 doc



Section 5. PUBLICATION. This Ordinance shall be published once in accordance
with City Charter section 2.15 and shall be effective upon the expiration of thirty days from the

date of its adoption.

Section 6. RECORDATION. I accordance with Government Code Section 65868.5,
the Agreement will be recorded no later than 10 days after exscution,

ATTEST:
(SEAL) /s/NORMA GOMEZ /e /JOHN 1EE
NORMA GOMEZ, CITY CLERK JOHN LEE, MAYOR

3
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¥ & o

Ordinance No. 2010-13 introduced on July 12, 2010 and adopted
on August 16, 2010 by the City Council of the City of San Mateo,
California, at a regular meeting held on August 16, 2010, by the
following vote of the Council:

AYES:  Council Members LIM, MATTHEWS, GROTTE,
ROSS and LEE

NOES: NONE
ABSENT: NONE

(SEAL) /s NORMA GOMEZ, City Clerk
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